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ALFREDO JOSE DE SOUSA

(0ombudsman - (2009/....)

Alfredo José de Sousa was born
on 11 October 1940, in Pévoa
de Varzim.

PROFESSIONAL CAREER

B.A. Hons. degree in Law from the University of Coimbra
(1958/63). Delegate of the Attorney General in Celorico
de Basto, Mogadouro and Amarante (1967). Inspector of
the Criminal Investigation Police (P)) in Oporto (1968/74).
Judge of the Courts of Tavira, Alenquer, Vila Nova de Gaia and
Vila do Conde (1974/79). Judge of the Oporto Court of 1st
Instance of Taxes and Contributions (1979/85).

Promoted to High Court Judge of the Court of 2nd Instance
of Taxes and Contributions, in February 1986. Coordinator
of the Working group responsible for drawing up the draft
bill on tax infringements. Post-graduate course (unfinished)
in European Studies, from the Faculty of Law of Coimbra
(1986/87).

os'

Elected on 22 January 1987 by the Parliament as member
of the Supreme Council of Administrative and Fiscal Courts.
Nominated, after a competition, as Judge Counsellor of the
Supreme Administrative Court on 13 October 1992. Elected
Deputy-President of the Court of Auditors. Nominated Presi-
dent of the Court of Auditors on 2 December 1995. Member
of the Inspection Committee of the European Anti-Fraud
Office (OLAF) from 2001, reconfirmed on March 2003,
but subsequently resigned, at his own request, on health
grounds, on 25 February 2005. Reconfirmed as President of
the Court of Auditors for four years, and ceased functions on
6 October 2005, when he formally retired.



The Ombudsman

Alfredo José de Sousa was elected to succeed Nascimento Rodrigues, as Ombudsman, by a vote
well above the necessary two-thirds majority, thus ending a one-year impasse. The candidate
was proposed jointly by the PS and PSD parties and was elected by 198 of the 217 members of
parliament who took part in the vote (four voted against, ten abstained, with three null votes and
two blank votes). He was invested as Ombudsman, in the Parliament, on 15 July 2009.
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Message from
The Ombudsman

In compliance with Article 23, paragraph 1, of the Statute of
the Portuguese Ombudsman (Law 9/91, of 9" April) | have
the honour to present to the Parliament the 2011 Annual
Report of Activities.

2011 in large numbers

In 2011 | decided to open 5812 cases following com-
plaints presented by 7753 claimants.

About 1673 citizens brought to my knowledge facts or
general situations that did not contain a specific request and
thus did not lead to further proceedings.

In addition to the cases opened pursuant to a complaint,
| decided to open on my own initiative 16 other cases, one
of them an inspection to the detention places of the Public
Security Police (PSP), the National Republican Guard (GNR)
and the Judiciary Police (P)). Three other inspections took
place during 2011, to the Institute of Legal Medicine and
Forensic Sciences, to Employment Centres and Homes for
the elderly. The last two ended in 2011.

Still regarding inspections, mention should be made to
the 16 visits to prisons carried out in the context of cases
opened on the basis of a complaint.

0f the 5812 cases that were opened, 4124 were closed in
the same year. In total, in 2011, 6098 cases were closed. At
the end of 2011 there were 1996 pending cases (13% less
than in 2010). Of the 6098 cases closed, 4451 cases were
closed within six months (3/4).

0f the 5812 cases that were opened, 2439 resulted from
written complaints, 2824 from complaints submitted elec-
tronically and 533 from complaints presented in person. It
should be noted that, for the first time, electronic com-
plaints are at the top of the chart, representing 49% of
the complaints received.

Issues related to social rights and rights of workers lead
the chart of complaints issues. The central public administra-
tion is targeted in more than 50% of cases. Within central
public administration, the Ministry of Solidarity and Social
Security, followed by the Ministry of Finances, was at the top
of the table. Concerning local administration, the municipal-
ity of Lisbon was the most targeted entity, with 10% of the
total of complaints.

In what refers to the review of the constitutionality, after

having examined 36 requests | decided to present 3 to the
Constitutional Court. In one of the cases, a judgement has
already been issued, considering my request well-founded
and thus declaring the unconstitutionality of the provision
of the Portuguese Bar Association Regulation which deter-
mined the impossibility, for a three year period, of renew-
ing registration in a traineeship that is mandatory to access
the profession of lawyer, after having failed the previous
traineeship. In the three judgments of the Constitutional
Court delivered in 2011 pursuant to requests for review of
constitutionality from previous years, the Court granted my
requests. In the cases | decided not to request the review of
the constitutionality | founded my decision in the case law
of the Constitutional Court.

Throughout 2011, I issued 15 recommendations, 9 of
which had been accepted by the end of that year. Of the
remaining 6, 3 were not accepted and for the other 3 the
deadline for a reply is still running.

These figures allow me to conclude that the normal
activity of the Ombudsman maintained the upward
trend of closed cases and the reduction of the backlog
from the previous year.

The amendment to the Statute of the
Ombudsman

The first eighteen months of my term as Ombudsman
allowed me to identify the need to introduce specific amend-
ments to the Statute of the Ombudsman. These changes
would recognise new activities that have been committed to
the Ombudsman within the European Union, United Nations
and Council of Europe, namely in his capacity as National
Human Rights Institution. These changes were also necessary
due to the reorganization of public administration and inter-
nal reorganization of the Ombudsman’s Office. On the 29®
February 2012 | issued a Recommendation to the Parliament
proposing the amendment of the Statue of the Ombudsman.

In the first semester of 2011 the legislative work on the
draft Organic Law of the Ombudsman’s Office was almost
concluded. With the investiture of the new government
and the decision of making changes to the Statute of the
Ombudsman | decided not to resume this initiative, adjourn-
ing it until the amendment of the Statute.



Reorganisation of the services that assist
the Ombudsman

Within the reorganisation of my services | revised the way
of functioning of the local offices of the autonomous regions
of Madeira and Azores. On those regions 2 local offices oper-
ated in their own facilities and I had two legal advisers there
permanently.

Due to the strong budgetary constraints in 2011 and the
following years, a significant rationalization of expenditures
had to be made, including in those local offices. Therefore,
taking also into account the growing trend of electronic sub-
missions of complaints, | decided to reorganize those ser-
vices. With this aim I celebrated two protocols, respectively
with the Representative of the Republic for the Autonomous
Region of Madeira, Judge Counsellor Antero Monteiro Diniz,
and with the Representative of the Republic for the Azores,
Judge Counsellor José Anténio Mesquita, who made avail-
able an autonomous space within their own facilities, free of
charge (Palace of S. Lourenco, in Funchal and Solar da Madre
de Deus, in Angra do Heroismo). Furthermore, | decided that
the legal advisers leading each local office should return
to Lisbon, keeping here the same assignments. A techni-
cal assistant was maintained locally in order to receive
and inform citizens who want to submit a complaint to the
Ombudsman. The legal advisers previously working there
will be traveling regularly to the autonomous regions, with
prior information in the media, to learn about the local
office’s work and provide information on the pending cases.

Also in 2011, | decided to implement new procedures,
developing new Rules of Procedure for the organiza-
tion of departments and the work of coordinators and
legal advisers, as well as their coordination with the
Ombudsman’s Cabinet and Secretary-General. These new
rules, which came into force in 2012, are available on
the website of the Ombudsman, to ensure that complain-
ants know the procedure used to assess their complaints,
thereby ensuring greater transparency of the activity of
Ombudsman.

These Rules of Procedure aim to accelerate and make less
bureaucratic the processing of complaints at both the stage
of preliminary examination and the stage of investigation.
It also includes a Code of Good Administrative Behaviour,
thus anticipating in my services the implementation of the
Recommendation that | addressed to the Parliament.

In 2011, the Citizens with Disabilities” Hotline began oper-
ating on an experimental basis.

Project to modernize the ICT
infrastructure

My goal of reshaping the Ombudsman’s information sys-
tems is not finalized. Based on the budget assigned for that

purpose, | renewed the IT resources, acquiring new comput-
ers and updated software as well as 3 new servers.

During 2011 the necessary procedures to create the new site
of the Ombudsman were also initiated. This website intends to
be friendlier, but also to have additional features and greater
capacity to store essential information about the Ombudsman’s
activity, making it accessible to all citizens. It also intends to
allow the citizens to perform free-text searches and file com-
plaints electronically. The complaint form was improved in
order to promote and facilitate the online submission.

The next step, already underway, is to improve the case
registration system and workflow services of the Ombudsman.

The facilities of the Portuguese
Ombudsman

In 2011 the necessary works in the building where the
ombudsman’s services are situated came to an end. They
were essential for the safety of the people who works here
and for the maintenance of the facilities.

| should recall that, when | took office, | found structural
problems in the main building and asked the National Labora-
tory of Civil Engineering (LNEC) for an inspection to the build-
ing and its stability. The opinion of the LNEC concluded that
the building had structural problems which affected its stabil-
ity and also detected an infestation by subterranean termites.

Dissemination and promotion of the
Ombudsman’s actions

In order to promote awareness to and dynamisation of
the Ombudsman’s action, the means of action available to
him and how to appeal to him, on 19" March 2010 a Pro-
tocol of Cooperation was signed between the Ombudsman
and the National Association of Portuguese Municipalities.

In 2011, training actions took place among the adhering
municipalities, designed to inform the employees of munici-
palities of the mission and tasks of the Ombudsman. Under
this Protocol, the adhering municipalities (today approxi-
mately 90) provide free use of computers to the citizens,
enabling access to the Ombudsman’s website, where
they can find the electronic complaint form. Leaflets on
the Ombudsman’s mission and duties, on the theme «The
Ombudsman and the Defence of the Citizen», were also sent
to these municipalities.

In order to promote human rights and citizenship
education, on 9™ May I signed a cooperation Protocol
with the Minister of Education. This Protocol aims at
promoting and publicizing the Ombudsman, namely as
National Institution of Human Rights, as well as at promot-
ing and disseminating information on citizens” fundamental
rights and freedoms and the means of action that citizens,
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especially children, can use to complain to the Ombudsman.
Based on this Protocol and on a work plan developed in the
meantime, awareness-raising actions about human rights,
the powers of the Ombudsman and the means to reach him
will be carried out in schools. In turn, | will be available to
receive visits of education establishments.

On the 13" of April, a Protocol of Cooperation between the
Ombudsman and the Law Faculty of the Lisbon University was
signed in order to promote cooperate between these two insti-
tutions, namely through the organization of joint seminars.

With the same goal | attended and ensured representation
in several events at national level, held by civil society organi-
sations, in particular organizations representing and defending
the rights of groups of citizens in a more vulnerable situation.

International Relations

As regards international relations, | tried to resume the
work of continuity and deepening of the cooperation
with counterpart institutions, whether bilaterally or within
the international fora of Ombudsmen and National Human
Rights Institutions, in line with the so-called Paris Principles.

Thus, I set out to strengthen the role of the Ombudsman as
National Human Rights Institution, promoting the institution
amongst NGOs and other civil society actors and establishing
a link between the national and the international level.

As part of my participation in Portugal’s evaluation under
the Universal Periodic Review mechanism of the United
Nations Human Rights Council, I reiterated my availability
to take on the function of National Prevention Mecha-
nism for the Prevention of Torture, based on the powers
already conferred to the Ombudsman and the extensive
work carried out on the penitentiary system and the rights
of inmates. | also considered that such designation should be
made simultaneously to Portugal’s ratification of the Optional
Protocol to the United Nations Convention Against Torture.

I continued to make efforts with a view to fostering
the establishment and effective appointment of an
Ombudsman in all the countries of the Community of
Portuguese-Speaking Countries, in order to promote coop-
eration between counterpart institutions in the area of Por-
tuguese language and enhance their participation in other
international fora.

With this aim, on the 26™ September 2011 | attended an
event that took place on the sidelines of the 18th Session
of the Human Rights Council, about the implementation of
resolution 65/207 of the United Nations General Assembly.

Concerning this subject I intend to organize in 2012, in col-
laboration with the Office of the United Nations High Com-
missioner for Human Rights, a seminar on the establishment
of National Human Rights Institutions in accordance with the
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Paris Principles, with representatives from eight Portuguese-
Speaking Countries.

The chapter dedicated to International Relations provides
a more detailed description of the events | took part in or
those where | was represented.

The Ombudsman and the Parliament

Collaboration with the Parliament is essential for the
development of the activity of the Ombudsman. The
Ombudsman is elected by the Parliament and in order to
deal with matters within his competence, may take part in
the work of parliamentary committees when he deems it
appropriate and where his/her presence is requested. Since
his recommendations are not binding, if the Administration
doesn’t act according to them or refuses the requested col-
laboration, the Ombudsman may address himself to the Par-
liament, stating the reasons for his position.

In compliance with Article 23 of the Statute of the Portu-
guese Ombudsman, on 6 July 2011 I personally presented
to the President of the Parliament the Annual Report of
the activity of the Ombudsman for 2010, while expressing
my entire availability to be present before the Parliamentary
Committee for Constitutional Affairs, Rights and Liberties,
during the discussion and assessment of the Report. | pre-
sented this report on the 28" September 2011, before the
Committee on Constitutional Affairs, Rights, Freedoms
and Guarantees. This Commission issued an opinion on 9
November 2011, and the Annual Report of the Ombudsman
was discussed in the Parliament plenary on the 13t Janu-
ary 2012.

In 2011 1 also went to the Parliament on the 15" March
2011, to present the annual report for 2009, having also
accompanied the European Ombudsman on his visit to the
President of Parliament on the 21th November 2011.

In order to promote good administration | resumed in
2012 a previous initiative, recommending to Parliament the
adoption, under Article 41 of the Charter of Fundamental
Rights of the European Union, of a Code of Good Administra-
tive Behaviour, inspired on a similar initiative of the Euro-
pean Ombudsman.

Council of State

In my capacity as member of the Council of State I was
present at the meeting that took place on the 31t March to
take a position on dissolution of the Parliament.



The institution of the Ombudsman, directly inspired by the
Swedish Ombudsman set up in the early 19" century, was
introduced in Portugal by Decree-Law 212/75, of 21¢ April.
In 1976 the Ombudsman was consecrated at constitutional
level, in Article 24 of the Portuguese Constitution, current
Article 23.

The consecration of the Ombudsman in the general prin-
ciples of Part | of the Portuguese Constitution relating to fun-
damental rights and duties gives this State body increased
protection. Indeed, the Ombudsman has been established
within the framework of constitutional values as a funda-
mental right of the people, thus benefiting of the general
regime of fundamental rights and the special regime of
rights, freedoms and guarantees, instead of a simple institu-
tional guarantee. So the Ombudsman is, de jure, a constitu-
tional body due to ensure the fundamental rights and, more
generally, human rights.

Thus, it was the responsibility of the Portuguese legis-
lator to establish the respective Statute, by Law 81/77, of
22 November, that in the meantime has been revoked by
Law 9/91, of 9" April, and subsequently amended by Laws
30/96 of 14th August and 52-A/2005 of 10" October.

In essence, the Constitution and the Law define the
Ombudsman as a single person body of the State, irremov-
able, completely independent” and impartial in the exercise
of his functions, and endowed with parliamentary legitimacy.

The mandate holder is designated by the Parliament, by a
qualified two-thirds majority of MPs present, provided that
this is higher than the absolute majority of MPs effectively
in functions. The Ombudsman’s mandate is four years, and
may only be renewed once. His/her functions cannot ter-
minate prior to the end of the period for which he/she has
been designated, except in the cases specified in the law
(Articles 23, paragraph 3, and 163, indent i) of the Constitu-
tion and Articles 5 to 7 of the Statute).

Furthermore, the Ombudsman is exempt from civil and
criminal liability for the recommendations, comments or
opinions that he/she issues or for the acts that he/she prac-
tices in exercise of his/her functions (Article 8, paragraph 1
of the Statute).

1 The constitutional revision of 1989, approved by Constitutional Law 1/89, of 8
July, clarified the Ombudsman’s degree of independence (1 part of paragraph 3 of
Article 23 of the Portuguese Constitution).

The Ombudsman’s main function is to defend and promote
the rights, freedoms, guarantees and legitimate interests of
citizens, guaranteeing, through informal means, the justice
and legality of the exercise of public powers (Articles 23 of
the Constitution and Article 1 of the Statute).

At a3 subjective level, the scope of his/her activity covers, in
particular, the services of the central, regional and local public
Administration, the Armed Forces, public institutes, public
companies or the companies whose capital is mostly public
and the concessionaires operating public services or exploiting
state property (Article 2, paragraph 1 of the Statute).

The scope of the Ombudsman’s activity does not include
sovereign bodies (President of the Republic, Parliament,
Government and Courts), or the Regional Parliaments and
Regional Governments of the Autonomous Regions of the
Azores and Madeira, except in issues associated to their
administrative activity or acts of supervision of the Adminis-
tration. As a result, the Ombudsman’s supervision and control
powers do not extend to the political activity, in the strict
sense of the term, nor to the judicial activity (Article 22,
paragraph 2 and 3 of the Statute).

On the other hand, the Ombudsman’s remit is no longer
restricted solely to the public authorities, although this does
configure its main scope. Since 1996, the Ombudsman may
also intervene in relations between private entities, but only
when there is a special relation of power and if this falls
within the scope of protection of rights, freedoms and guar-
antees (Article 2, paragraph 2 of the Statute)?.

The Ombudsman acts, as a general rule, pursuant to citi-
zens’ complaints (Article 23, paragraph 1, of the Constitution
and Article 3 of the Statute). Nonetheless he/she may also act
on his/her own initiative (Articles 4 and 24, paragraph 1 of
the Statute), in response to facts that he/she becomes aware
of by any other means, either via: the media; alerts issued
by a NGO’s and reports from International Organisations; his/
her sensitivity in diagnosing more problematic situations of
national scope and also by the special depth with which he/
she analyses complaints and withdraws the common denomi-
nator that resides therein, classifying and analysing issues or
questions that require more in-depth analysis®.

2 Legal provision introduced in the Ombudsman’s Statute by means of Law 30/96,
of 14th August.

3 The Ombudsman may, in particular, after studying a complaint, analyse the dys-
functional aspects of the respective system or sector of the Public Administration.
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In the exercise of his/her functions, the law attributes
broad powers to the Ombudsman as a national constitu-
tional fundamental rights’ protection body. In summary, in
accordance with Articles 20 and 21, 23 and 38 of the Stat-
ute, the Ombudsman can:

- address recommendations to the competent bodies with
a view to correcting illegal or unfair acts of public authori-
ties or to improving their services (administrative recom-
mendations). If recommendations are not accepted, and
whenever the collaboration requested is not forthcom-
ing, the Ombudsman may address the Parliament, or
if applicable, Regional Parliaments, stating the reasons
behind his actions.

- point out shortcomings in legislation, issue recommen-
dations concerning its interpretation, amendment or
revocation, or suggesting the drafting of new legislation
(legislative recommendations);

- request the Constitutional Court to declare the unconstitu-
tionality or illegality of any legal provisions, or to rule on
cases of unconstitutionality due to a legislative omission;

- issue opinions, upon request of the Parliament, on any
matter related to its activity; If he/she deems it conveni-
ent, and at their request, the Ombudsman may participate
in the work of parliamentary committees for the purpose
of dealing with matters within his/her competence;

- promote the divulgation of the content and the meaning
of each of the fundamental rights and freedoms, as well
as of the aims of the Ombudsman, the means of action
at his/her disposal and how to appeal to him;

- intervene, in accordance with the applicable law, in the
protection of collective or diffuse interests whenever a
public entity is involved.

- make, with our without prior notice, inspection visits
to any area of activity of the central, regional and local
administration, including public services and civil and
military prisons, or to any other entities under his/her
control, hearing their bodies and officials and requesting
such information, and the exhibiting of documents, as
he/she may deem adequate;

- Undertake such investigations and enquiries as he/she
may deem necessary or convenient;

- Search, in cooperation with the competent bodies and
services, the solutions which best allow the protection of
the legitimate interests of citizens and the improvement
of the Administration’s activity.
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In the performance of his/her duties, he/she may carry
out investigations and inquiries as he/she deems neces-
sary, make inspections” (Article 21, paragraph 1, indents
a) and b)) and is entitled to order any civil servant or any
official of any public body to be present at his/her Office
(Article 29, paragraph 5 of the Statute). Correspondingly, the
bodies and agents of public entities, civil and military, have
a duty of cooperation, also defined in broad terms (Article
23, paragraph 4, of the Constitution and Articles 21 and 29 of
the Statute). Given that this is a legal duty, non-compliance
constitutes a crime of disobedience, liable for a disciplinary
procedure (Article 29, paragraph 6 of the Statute).

The Ombudsman is a member of the Council of State.

The right to present a complaint to the
Ombudsman

Citizens” access to the Ombudsman is broad, direct and
free of charge. All citizens are entitled to present complaints
to the Ombudsman, regardless of their age, nationality®
or residence. The complaint may be presented by citizens,
either individually or jointly, and depends neither on the
complainant’s direct, personal and legitimate interest nor on
any time limits (Article 24, paragraph 2 of the Statute). The
complaints must concern illegal or unfair actions or omis-
sions by public authorities, that the Ombudsman is responsi-
ble for redressing or preventing (Article 23, paragraph 1, of
the Constitution and Article 3 of the Statute).

Complaints may be presented in writing or orally, iden-
tifying the identity and address of the complainant and,
whenever possible, his signature. When presented orally,
arecord of the complaint must be drafted, which the com-
plainant will sign, if he/she knows how to, and is capable
of doing so (Article 25, paragraph 1 and 2 of the Statute).

Citizens may send their complaints by letter, telephone or
fax, and also by electronic means, by filling in the specific
form available at the Ombudsman’s website (http://www.
provedor-jus.pt/queixa.htm). They may also present their
complaints in person at the premises of the Ombudsman.

In addition to the possibility of sending a complaint
directly to the Ombudsman, they may also be sent to the
Public Prosecution Service, who shall immediately forward
them to the Ombudsman (Article 25, paragraph 3 of the
Statute).

4 Either by exercising his right to take own initiatives, or after a specific complaint,
the Ombudsman may carry out, without providing any prior notice, inspection
visits to all and any activity sector of the central, regional and local Administration
- specifically public services and civil prison establishments and military personnel
establishments, or to any entities subject to its control - and also undertake all the
investigations and inquests that it considers to be necessary or convenient.

5 As a result of the constitutionally-established principle of equivalent treatment (Arti-
cle 15, paragraph 1, of the Constitution), the Ombudsman is an institution that is
open to foreigners and stateless persons, regardless as to whether or not they have
regularised their legal situation.



The Ombudsman is not bound by the complaint itself, or
by the exact terms in which it is formulated. He/she may,
first and foremost, reject complaints that he/she objectively
considers to be unfounded; he/she may check facts and
issue recommendations beyond the terms of the request;
or even, propose measures that stand in opposition to
the interests of the complainants, given that he/she is a
defender of both the legality and the justice of the activity
of the public powers.

Within the fairly diversified range of communications
received on a daily basis by the Ombudsman, the first
relevant task consists in qualifying the communication as
a «complaint», or as a simple statement of facts. Next, the
complaints are subject to a judgement of admissibility, in
order to ascertain whether their material scope lies within
the Ombudsman’s sphere of powers. In all circumstances, it
is always the substance, rather than the form, of the com-
munication, that must be considered.

In this context, a complaint is considered to be any
communication, regardless of its form, that is presented
by one or more complainants, in which the Ombudsman
is requested to intervene in relation to questions falling
within his scope of competence.

In relation to any complaint, the parameters determin-
ing the possibility of the Ombudsman’s intervention include
both the mission and competencies legally attributed to
this body; and respect for the principle of separation of
powers, consecrated in Articles 2, 110, and 111, paragraph
1, of the Portuguese Constitution; and also the purely
recommendatory nature - rather than a binding nature - of
his/her intervention.

A complaint that fails to respect the scope of the Ombuds-
man’s attributions will be preliminarily rejected.

There is also the possibility that the Ombudsman will
conclude that the complainant has access to acts of grace or
legal remedies, as specified in the law, and the complaint
may therefore be forwarded to the competent body (Article
32, paragraph 1 of the Statute).

If the complaint is neither preliminarily dismissed nor
simply forwarded, a case will be opened (to be sequentially
numbered) and inquiries carried out.

The Ombudsman operates in an informal manner. In
other words, the Ombudsman is not bound to strict proce-
dural norms, nor to specific procedural norms in relation to
the production of evidence (Article 1, paragraph 1, and Arti-
cle 28, paragraph 1 of the Statute). Indeed, the Ombudsman
frequently recourses to telephone calls or organises meet-
ings between the entities addressed and complainants, in
order to foster consensus and conciliation of the interests
involved, and thereby resolve or overcome the dispute.

After investigation of the case, the Ombudsman may
conclude that the complaint is unfounded, due to lack of
due grounds, in which case the case will be closed, and the
complainant will be informed of the reasons underlying this

decision, highlighting the justice and legality of the position
assumed (Article 31, indent b) of the Statute).

If pursuant to the inquiries made it is demonstrated that
the complainant has a well-founded complaint, the case may
still be closed if the illegality or injustice has been redressed
in the meantime (Article 31, indent ¢) of the Statute).

In other cases, unless measures are adopted to restore
legality or overcome the injustice cited in the complaint,
the Ombudsman may issue recommendations to correct
the illegal or unfair act, or the irreqular situation (Articles
20, paragraph 1, indent a), and 38 of the Statute). In other
situations, he/she may make suggestions or formulate pro-
posals to the public powers, in order to restore the legality
of the act against which the complaint has been submit-
ted. He may also, in less serious cases, of a one-off nature,
simply issue a warning to the body or service against which
the complaint has been submitted or terminate the subject
with the explanations provided, in which case the case will
be closed (Article 33 of the Statute).

|13



14

In exercising his functions the Ombudsman is assisted by
two Deputy Ombudsman and by a Cabinet with a Head of
Cabinet, Advisers, Secretaries and a Press Adviser.

In what concerns the work related to the investigation of
complaints the Ombudsman is assisted by 6 Coordinators
and 40 Legal Advisers (Advisory Service). The work is organ-
ized in 6 main departments, according to the nature of the
fundamental rights in question: Environment and Life Qual-
ity Rights; Rights of Taxpayers, Consumers and Economic
Operator, Social Rights, Worker’s Rights, Right to Justice and
Security and Other fundamental Rights.

Matters concerning the rights of children, elderly persons
and persons with disabilities are currently handled by a spe-
cialized structure - the Department on Children, Elderly Per-
sons and Persons with Disabilities (N-CID) - which has been
in operation since late 2009 and is placed under the direct
supervision of a Deputy Ombudsman. In addition to defend-
ing the rights of children and young people, elderly per-
sons and persons with disabilities pursuant to complaints,
it also seeks to develop more proactive action, by focusing
on promoting and disseminating information on the rights
of these particularly vulnerable groups. Since its creation,
the N-CID has brought together two specialized and toll-
free telephone services of the Portuguese Ombudsman: the
Children’s Hotline and the Elderly Citizens’ Hotline. In 2011,
the Citizens with Disabilities” Hotline began operating on an
experimental basis.

The Ombudsman also has a Directorate of Technical
and Administrative Services, under the supervision of the
Secretary-General.

staff in functions in the Ombudsman’s

Services
(as of 31 December 2011)

Ombudsman’s Cabinet and Deputy 12
Ombudsmen

Advisory Legal Service 45
Directorate of Technical Services and Administrative 45
Supports

Contracted Staff 1

2011 Budget

Budgetary execution was based on policies of restric-
tion of the current expenses. Initial budget (inferior to the
budget of 2010): 5 348 511,00 €.

Current services and goods 4937 351,00 €

Investment expenses (new technologies and

repairs of the building) 41116000 €

Total 5348 511,00 €
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3. THE OMBUDSMAN'S ACTIVITY

IN 2011

3.1. Statistical Comment on Global Data
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In 2011, 5812 cases were opened, 16 by the Ombudsman
on his own initiative and the remaining following a com-
plaint. From February 2011 onwards it was decided not to
open a case if the situation at stake was deemed inadmissi-
ble, namely due to falling outside the Ombudsman’s jurisdic-
tion. There were 654 such instances. This change of criteria
explains the number of cases formally opened, which is sub-
stantially lower than in 2010 and previous years.

Table 1 - Number of complainants

Natural persons 7341
Legal persons 412
Total of Complainants 7753

Regarding the number of complainants, there were 7341
individuals and 412 legal persons, making a total of 7753.
These figures are similar to those recorded in 2010 (less 82
individuals and less 14 legal persons). A further 1019 com-
munications were also received, without elements allowing
a specific intervention of the Ombudsman.

Table 2 - Number of cases opened

Written complaint 2439
Oral / in person complaint 533
Electronic complaint 2824
Ombudsman’s own initiative 16
Total of cases opened 5812

There was another increase on the number of com-
plaints received by electronic means, 2011 being the first
year where this procedure was the most used by citizens to
address the Ombudsman. 49% of the complaints that origi-
nated a formal case were presented through these channels.

Table 3 - Number of cases closed

Main cases from 2005 1
Main cases from 2006 2
Main cases from 2007 8
Main cases from 2008 23
Main cases from 2009 230
Main cases from 2010 1710
Sum of cases prior to 2011 1974
Cases opened in 2011 4124
Total of cases closed 6098

Table 4 - Number of cases pending on 31 December

Main cases from 2005 0
Main cases from 2006 0
Main cases from 2007 1
Main cases from 2008 0
Main cases from 2009 14
Main cases from 2010 293
Sum of cases prior to 2011 308
(Cases opened in 2011 1688
Total of pending cases 1996
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Although the number of cases closed decreased, it is noted
that, unlike previous years, this figure does not include the
complaints considered non-admissible. At the end of 2011,
there was a drop of 286 units in the number of cases still in
progress (a drop of 13%).

Table 5 - Summary of case activity

Total of cases from 2010 2282
Total of cases opened 5812
Total of cases closed 6098
Cases opened and closed in 2011 4124
Cases pending on 31 December 1996

“*Corresponding to 71,0 % of the total of cases opened
The number of new cases closed in the same calendar
year was of 4502 in 2011, accentuating the tendency felt in

the previous year.
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Grounds for Closing a Case
2107

2000
1800
1600
1400
1200
1000
800
600
400
200

o

Complaint inadmissible (A)
Unfounded (B)

Solved with an accepted
recommendation (D)
Solved through the
investigation of the case (E)
of the Ombudsman (F)

not accepted) (G)
Unsolved (H)

Unsolved (complaint
withdrawn) (1)

Request for a
constitutionality review (J)
Administrative

grounds (K)

Referral to another entity (C)
Unsolved (recommendation

Solved without the intervention

18'

Any analysis of the reasons for closing cases, compared
to previous years, must take into account the aforemen-
tioned new criteria, as the number of cases closed due to
absence of jurisdiction or any other grounds for inadmissibil-
ity became residual. In any case, to a total absolute number
of cases closed which was lower in about 700 units than
the previous year corresponded a sharp rise in the num-
ber of cases resolved with an essential intervention of the
Ombudsman (446 more than in 2010), which means also a
significant increase in relative terms. In 11 cases, the inter-
vention involved a formal recommendation (26 cases in
2010). The opposite situations, i.e. of non-compliance with
recommendations of the Ombudsman, remained in equally
low numbers. The number of cases closed due to the com-
plaint being unfounded declined slightly from 2011.
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The comparison with the values of 2010 presents, at first
sight, a sense of continuity. The same 3/4 of cases closed
lasted less than a semester, the same 30% did not go
beyond the first month after their entry. Again, the modi-
fication of criteria regarding the decision on inadmissibility
of complaints affects this simple reading, as previously a
significant number of the cases with shorter durations cer-
tainly corresponded to situations of early rejection of the
complaint as inadmissible. Therefore, it is reasonable to infer
from the available data a significant acceleration of the pro-
gression of most cases. Control of the older backlog is also
evident in the halvi